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KRASKIN & L ESSE
ATIORNEYS AT LAW
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May 17, 1996

William F. Caton
Acting Secretary
Federal ca..unications
1919 M Street, N.W.
Room 222
Washington, D.C. 20554

Geraldine Matise, Chief
Network Services Division

DOCKET FILE COpy ORIGINAL
ccmaission

Attention:

~
l4r 2 2 8JW.

Car..~

~~~
REQUEST FOR EXPEDITED ACTION ~

CHANGE OF LATA ASSOCIATION
BY RURAL INDEPENDENT TELEPHONE COMPANY

Dear Mr. Caton:

Cap Rock Telephone cooperative, Inc. (cap Rock), through
counsel and in conjunction with Cap Rock's acquisition of the
Turkey and Quitaque, Texas telephone exchanges from GTE Southwest
(GTE), hereby requests expedited action on the instant request to
change the LATA association of the Turkey and Quitaque exchanges
from the Amarillo, Texas LATA (546) to the Lubbock, Texas LATA
(544). Cap Rock makes this request for expedited action because of
its immediate needs, discussed more fully below, and the current
uncertainty as to the Co..ission's role, if any, of acting on LATA
association changes by Independent telephone companies arising from
the enactment of the Teleco_unications Act of 1996 (the "Federal
Act") .'

'/ Pub. L. No. 104-104, 110 Stat. 56 (1996). As indicated
in the attached discuaaion, the Federal Act has vested certain
jurisdiction within tbe ca.ai••ion concerning it... arising fraa
the Modified Final J~nt. ... AttachJlent. Because the Federal
Act is silent regarding the LATA association requested herein, Cap
Rock sub.its that no fontal approval by the Commission is required.
Further, a notif ication procedure is permissible. In order to
avoid delay (and not waiving any of its rights with regard to
future requests), Cap Rock will engage in a truncated version of
the notification procedure set forth in the Attachment due to the
time frame within which it proposes to reconfigure its network.
Cap Rock submits that this procedure is conducive to "the proper
dispatch of business and the ... ends of justice." See 47 U.S.C.
S 154(j); ~ Al§Q 47 U.S.C. S 154(i).
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Background and Statuent of Facts flDERALCCMdDTlCllSCOIIIIID'
OFACE (f SECRETARY

For the reasons set forth below, Cap Rock submits that the
LATA association change will serve the pUblic interest by effecting
operational efficiencies, allowing Cap Rock to provide high quality
teleco_unications service to approximately 591 subscribers in
Turkey and Quitaque in a prudent manner.

Cap Rock currently operates 14 exchanges within the Lubbock
LATA in northwest Texas. The 14 Lubbock LATA exchanges currently
ha.e on cap Rock's CLASS 4/5 digital tandem switch in Spur, Texas.
S"'cribers in Turkey and Quitaque are currently served by
antiquated analog switch facilities. Association of the Turkey and
Quitaque exchanges with the Lubbock LATA will allow Cap Rock to
provide digital reaotes, toll ticketing, and equal access to
subscribers through the Spur tandem. In addition, association of
the Turkey and Quitaque exchanges with the Lubbock LATA is
appropriate because Lubbock is a community of interest to
subscribers in these areas.

Cap Rock plans to close its transaction with GTE on June 30,
1996, and to associate the Turkey and Quitaque exchanges with the
Lubbock LATA effective upon its planned conversion to equal access
on these exchanges in December of 1996. Cap Rock will begin the
equal access conversion process on June 21, 1996 with the initial
notification to interexchange carriers. 2 Pursuant to this
schedUle, Cap Rock anticipates that equal access conversion in the
Turkey and Quitaque exchanges will be complete by December 17,
1996. Cap Rock submits that without Commission approval of the
instant request to associate the Turkey and Quitaque exchanges with
the LUbbock LATA through the digital tandem at Spur, Texas, it will
be unable to provide equal access in the SUbject exchanges as
planned.

Cap Rock submits that its receipt of Commission approval of
the instant request prior to the planned June 21, 1996 equal access
notification to interexchange carriers will promote operational
efficiencies by allowing Cap Rock to notify carriers concerning the
availability of equal access in the Turkey and Quitaque exchanges
through the Spur tandem in the Lubbock LATA. As noted above,
without receipt of Co_ission approval of the LATA association
change prior to June 21, 1996, Cap Rock will be unable to begin the
notification process for the provision of equal access in these
exchanges. Accordingly, Cap Rock seeks expedited action on the
instant request.

2/ .b!l Investigation of Access and Divestiture Related
Tariffs, CC Docket No. 83-1145, Phase I, 101 FCC 2d 911 (1985)
(Allocation Order), recon. denied, 102 FCC 2d 503 (Reconsideration
Order) •
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NQtificatiQn PrQcedure

Cap Rock will eaplQY the follQwing nQtification procedure to
provide the cQ_ission with informatiQn which allows it to maintain
a recQrd of LATA assQciation changes.

(1) Cap RQck is serving cQncurrently, via first class u.s. mail,
cQpies Qf the instant request on all affected interconnecting
and interexchange carriers in the fQrm attached hereto;

(2) If cap Rock receive. an QbjectiQn frQ. any of such carriers
within 30 day., it will notify the Ca.ais.iQn in writing as
soon as reasQnably pQssible.

(3) If nQ Qbjection is made within 30 days (~, by close of
business on June 17, 1996), Cap RQck will notify the
CQ-aissiQn of this fact.

(4) On June 18, 1996, Cap RQck will file with the Commission a
final nQtificatiQn of LATA assQciatiQn change, inclUding Cap
Rock's certification that all affected carriers either have
not objected to or have concurred in the LATA change and, in
the absence of formal action prior to that date, will again
request commission approval of the requested change in LATA
assQciatiQn without waiving its rights with regard to any
future LATA changes which may occur.

Concurrence of Affected LQcal Exchange Carriers

Cap RQck has obtained the concurrence of the affected
interconnecting carriers, Southwestern Bell and GTE.

Cap Rock seeks expedited action on the instant request. 3

Respectfully submitted,

CAP ROCK TELEPHONE COOPERATIVE, INC.

It. AttQrneys
c: Kent NilssQn

3/ Attached hereto is a facsiailed declaration of Jim
Whitefield, General Manager and Executive Vice President of Cap
Rock. An original of this declaration will be filed with the
CommissiQn upQn its receipt.
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May 17, 1996

[CARRIER NAME]

Dear ..

Re: Cap Rock Telephone cooperative, Inc.
LATA Association change

We are filing today with the Federal COllDlunications Commission
(co_ission) a request for expedited action (copy attached) to
change the Turkey, Texas and Quitaque, Texas exchanges from the
Amarillo LATA (546) to the Lubbock LATA (544).

Should you have any questions concerning this plan, please
call us at your earliest convenience. As indicated in the attached
Request, if we do not hear from you by close of business on June
17, 1996, we will assume that you have no objection to the plan and
will so inform the Commission.

Should you have any questions concerning this matter, please
call.

sincerely,

Jim Whitefield
General Manager
and Executive Vice President
cap Rock Telephone cooperative, Inc.



Geraldine Matise, Esq.
Chief, Network Services Di\ision
Common Carrier Bureau
Federal Communications Commission
2000 M Street, N.W., Room 253
Washington, D.C. 20554

Dear Ms. Matise:

May 16, 1996
MAY 16 1996

For a variety of reasons, such as the acquisition of exchanges from larger companies,
NTCA member rural telephone companies on occasion reconfigure their networks to route to)]
traffic to points of connection with BOC offices in different LATAs from the ones with which the
rural company was originally associated by the Plan of Reorganization approved by Judge Greene.
Under the MFJ these reconfigurations were considered to have the effect of involving the BOC in
the origination and tennination of interLATA traffic. Accordingly, a procedure was established in
which the BOC and/or the independent requested the Department of Justice to recommend to
Judge Greene that the LATA. boundries approved under the MFJ be waived as to the traffic
involved. In almost all cases the waivers were approved, however, the process often took several
months, or more.

Now that the MFJ has been tenninated, the question has arisen as to whether, under the
Telecommunications Act of 1996 ("1996 Act"), FCC approval is required for a rural telephone
company to re-home traffic to a BOC interconnection point in a LATA other than the one with
which the traffic was associated by the MFJ court. Assuming such approval is required, we
propose a simple notification procedure which will be consistent with the requirements, intent and
purpose of the 1996 Act and will minimize the regulatory burden on the resources of the
Commission, the small companies, and the BOCs.

BACKGROUND

A primary purpose of the MFJ was to create a regulatory climate conducive to the
development of competition in the long distance industry.! On the assumption that such

I us. v. Western ElectriC, 552 F. Supp. 131, 188 (0.0.c. 1982).
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competition was most likely \0 develop between Metropolitan Statistical Areas (MSAs), AT&T
was required to develop a plan v,'hich identified those locations between which a BOC could cany
traffic and those which it could not, thus preserving the competitive markets for interexchange
carriers free from competition from BOCs which also controlled their access to subscribers for
origination and termination of such calls2

. These areas between which a BOC could not carry
traffic were designated "Local Access and Transport Areas" or "LATAs".3

The MFJ itself made no mention ofindependent telephone companies and did not purport
to govern their activities As the parties developed the reorganization plan, they recognized that
the BOCs participated v.ith mdependents in jointly provided access to interexchange carriers and
decided to "assign" the traffic from independent offices to a LATA for purposes ofdetermining
whether a BOC could or could not carry that traffic. 4 As independent networks were
reconfigured in the normal course of evolution the waiver process described above was utilized. S

The 1996 Act terminated the MFJ but retained the prohibition on BOC provision of
interLATA traffic originating in a BOC's region until the FCC approves an application meeting
certain criteria which are in;ended to assure the existence or opportunity for local competition.6

2 US v. Western Electric, 569 F. Supp. 990 (0.0.c. 1983).

3 The Depanment of .~ustice explained that the exchange areas (later tenned LATAs) to be
detennined under the decree .. ·\;ll be large enough to comprehend contiguous areas having common social
and economic characteristlcs but not so large as to defeat the intent of the decree to separate the provision of
intercity services from the prC"lSlon of local exchange service." Competitive Impact Statement at 30. The
MFJ used the tcnn "exchange' but the parties soon rcalized that this tenn would be difficult to distinguish
from the mcaning of exchange as used in the Communications Act and in industry usagc. Thc amount of
traffic ,,;thin and between L.~ TAs was also to be used to divide assets between the BOCs and ATelT.

4 569 F. Supp. 990. 1008 and n.85 (0.0.c. 1983). Some independent areas were detcrmined to be
unassigned, thus all traffic from them was considered interLATA which could not be camed by a BOC
except as access. 569 F. Supp. 990, 1057, 1113, n.240 (D.0.C.1983). With no BOCs in Alaska or Hawaii,
no designation was made as to the independents in those states. The term "contiguous" as used in the
ddinition ofLATA in the 1996 Act, § 3(43) is not modiflCd by the phnse "one or more" used iD....
definition of"excbange" in Section IV.G oftheMFJ aDd so can not be interpreted literally in maIt_
because the BOC serving temtory is madc up of islands (generally towns and cities) of BOC area sunvuocIed
by independents, i.e., many BOC exchanges in a given LATA are not actually contiguous to each odter. The
cowt, in any case, considered independent tenitory irrelevant to the contiguity question. 569 F.Supp. 990,
1010 (D.D.C. 1983).

S The Department cf Justice preferred to utilize waivers whenever possible, rather than revise the
LATA plan.

6 1996 Act, § 27 . The Commission is given no express authority to waive any portion of
Section 271 and its requirements are expressly excluded from the Commission's forbearance·
authority, Section 401 of the 1996 Act.
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The 1996 Act defines LATA to include those areas established pre-enactment containing no more
than one MSA except as permitted under the MFJ and those established or modified post­
enactment by a BOC and approved by the Commission. "InterLATA" is defined as
"telecommunications between a point located in a [LATA] and a point located outside such area.
" No mention is made in the Act or in the Conference report ofwhat relationship, if any, is
intended between independent telephone companies and LATAs, however it is clear that the
interLATA prohibition applies only to BOCs and that independents are not "in" LAT~.7

It was well established under the 1'vfFJ that independents were not "in" LATAs' and that
the MFJ assignment of their traffic to LATAs was only for the purposes ofenforcing the decree in
regard to the BOCs and that no restrictions existed as to independents.9 Nothing in the 1996 Act
appears to change this; the definition of a LATA does not include independent territory. The
definition of ,interLATA", traffic between a point in a BOC LATA and a point outside, appears
to include BOC to independent traffic. 10 Section 271(f) however sanctions activities previously
approved by the Court, apparently including the various waivers issued in connection with
changes in association of independent traffic.

While thus apparently authorizing continuation ofexisting BOC-independent traffic, the
1996 Act, has no explicit mechanism for revisions in independent associations, and the
Commission is without authority to waive or forebear from enforcing Section 271. 11 The
Commission does, however, have authority to approve "modifications" in LATAs by BOCS. 12

Changes in association of independent traffic are not, as explained above, modifications of a

7 The GTE consent decree did not have an interLATA prohibition, and was entirely termimded by the
1996 Act. Sec. 601.

t 569 F. Supp. 990, 1009, n.89 (D.D.C. 1983). "... there is no 'inclusion' or 'iocOljlOi Iii ' of
ITC territory into the LATAs."

9 569 F.Supp. 990,1113 (D.D.C. 1983).

10 Section 271 (b)(4) of the 1996 Act e.xcludes traffic terminated by a BOC from the interLATA
prohibition, however this exclusion \\111 cover only a minor portion of BOC-Independent traffic, the majority
involves jointly provided access which originates or terminates on the independent facilitates.

II 1996 Act, § 401, § IO(d).

12 1996 Act. § 3(43)(8).
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LATA, per se. However. the associated traffic is closely affiliated with, or incidental to, the core
attributes of a LATA. The Commission could, therefore, conclude that its authority includes that
of approving a modification of the traffic associated with a LATA until a BOC is permitted to
provide interLATA services. l3

PROPOSAL

No specific procedure is prescribed by the 1996 Act for obtaining such approval We
suggest that in order to expedite the process and minimize the cost to the carriers and the
Commission, the following streamlined procedure be followed, at least for Rural Telephone
Companies: The Rural Telephone Company will provide notice to the Commission and all
affected intercoMecting LECs and aU interexchange carriers which purchase access from it ofthe
pending change in LATA association. Included in the notification wi)) be the concurrence ofthe
BOC and a request that any objections be provided within 10 days. If no objections are received,
the Company win so notify the Commission and the modification be deemed approved if no action
by the Commission is taken""ithin an additional 10 days.

In the event objectlons are raised, the Rural Telephone Company will submit them to the
Commission, along with its response thereto and either a request that the modification be
approved despite the objection, or a proposed revision of its plan to address the objection.

The procedure described above is consistent with the public policy purposes of the MFJ
and its successor, Section 271. Both presumed that where a BOC had essentially monopoly
control over the origination and tennination of traffic in two or more MSAs, it would be able to
impede or prevent competition between them. Whether the traffic of a rural telephone company is
routed to a BOC tandem tn one LATA or an adjoining LATA cannot, as a practical matter, have
more than a de m;n;mus effeet on the viability of competition between the two LATAs. Rural
telephone companies constitute less than 3% of the nation's access lines and are spread over all
jurisdictions except the District of Columbia, Delaware, Rhode Island and Hawaii. There was
therefore no reason for Congress to establish a regulatory procedure to control the routing ofthis
traffic in order to protect interLATA competition. The decision to end all consent decree
restrictions on GTE, the founh largest US LEC in 1995 with severa) times the total access lines of
rural telephone comp8nies distributed over fewer states, reinforces the conclusion that DO

interLATA regulation of independent traffic was intended.

Where the independent does not qualify as a rural telephone company under the 1996 Act,
the Commission might want to provide for a brief public comment period.

13 See. 47 U.s.c. ~ 154(i).
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A1TACHEDNOTIFICATIONS

Although we recognize that the Commission may want some time to consider the
foreaoina proposal, or to seek public comment on the underlying policy or procedures. However,
two NTCA IMIIIbers have immioent plans to reroute their traftic. The public interest woukl_ be
served by delay in authorizing the SOC to accept the change in LATA associations involved,
since the rerouting will improve service and reduce cost to the public. The Commission has ample
authority to proceed with these two cases, if it decides to consider the general matter for some
time. 14

I would be pleased to discuss any aspect of this proposal with you or your staff

Sincerely,

~e~ftM)
David Cosson
Vice President

L. Marie Guillory
Regulatory Counsel

DC:rhb

cc: Kenneth Nilsson

14 47 U.S.C. § IS4(i), (j).


